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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 
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1 )KI Responsive to communication(s) filed on 19 November 2007 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 1-43 is/are pending in the application. 
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The finality is hereby withdrawn. 

Claims 22-29 and 37-43 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

In re claim 22, part d, "the unit pixel area and the pad area" has no antecedent 

basis. 

In re claim 37, part c, "the unit pixel area and the pad area" has no antecedent 

basis. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 16-43 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rhodes (US-6,307,243 B1) in view of Li (US-6249034 B1) and Fan (US-6,274,917 B1). 

Rhodes discloses a CMOS image sensor comprising a semiconductor structure 
having unit pixel area, a planarized photoresist (25) formed over a portion of the unit 
pixel area, a micro-lens (70), and an oxide layer (72). Note lines 30-31 , column 4 of 
Rhodes. Li discloses a CMOS image sensor in which a unit pixel area (42) and a pad 
area (30) are formed in the same semiconductor structure. The metal line is obviously 
formed in the pad area. Li further teaches the planarized layer (24) formed of nitride 
material which is known to be photoresist. Fan et al further discloses the passivation 
layer (48 and 50) over the semiconductor to protect the surface of the image sensor. 
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Therefore, it would have been obvious to one of ordinary skill in the art to form an oxide 
layer as taught by Rhodes over a resulting structure in the unit pixel area and the pad 
area in order to protect the surface of the CMOS image sensor as suggested by Fan.. 

In re claim 18, no patentable weight is given to the process of forming the oxide 
layer in a product claim. A "product by process" claim is directed to the product per se, 
no matter how actually made, In re Hirao, 190 USPQ 15 at 17(footnote 3). See also In 
re Brown, 173 USPQ 685; In re Luck, 177 USPQ 523; In re Fessmann, 180 USPQ 324; 
In re Avery, 186 USPQ 161 ; In re Wertheim, 191 USPQ 90 (209 USPQ 554 does not 
deal with this issue); In re Marosi et al, 218 USPQ 289; and particularly In re Thorpe, 
227 USPQ 964, all of which make it clear that it is the patentability of the final product 
per se which must be determined in a "product by process" claim, and not the 
patentability of the process, and that an old or obvious product produced by a new 
method is not patentable as a product, whether claimed in "product by process" claims 
or not. Note that applicant has the burden of proof in such cases, as the above caselaw 
makes clear. 

Claims 1-15 stand allowed. 

Applicant's arguments filed November 22, 2006 have been fully considered but 
they are not persuasive. 

In response to applicant's arguments on page 8 against the references 
individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 



Application/Control Number: 1 0/821 ,834 Page 4 

Art Unit: 2818 

F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 
USPQ 375 (Fed.Cir. 1986). 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication should be directed to Examiner Ngan 
Ngo at telephone number (571 ) 272-1 71 1 . The fax phone number for the organization 
where this application or proceeding is assigned is (571)-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
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you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Ngan Ngo/ 

Primary Examiner, Art Unit 2818 



Ngan Ngo 
February 9, 2008 



